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I. [3.1] SCOPE OF CHAPTER
The Frauds Act, 740 ILCS 80/0.01, et seq., as well as Article 2 of the Uniform Commercial
Code (UCC), 810 ILCS 5/1-101, et seq., require certain contracts to be in writing and signed by
the party to be bound. Additionally, other statutes, such as §2 of the Credit Agreements Act, 815
ILCS 160/0.01, et seq., as well as common-law rules, also require that certain contracts be in
writing. This chapter addresses these statutory and common-law requirements for a writing.

II. SATISFYING THE STATUTE
A. [3.2] General Rule
The Frauds Act requires certain contracts to be in writing and signed by the party to be
bound. If a contract does not satisfy the Frauds Act, it is not void but voidable and unenforceable.
Koenig v. Dohm, 209 Ill. 468, 70 N.E. 1061 (1904); Cain v. Cross, 293 Ill.App.3d 255, 687
N.E.2d 1141, 227 Ill.Dec. 659 (5th Dist. 1997); Podolsky & Associates, L.P. v. Discipio, 297
Ill.App.3d 1014, 697 N.E.2d 840, 232 Ill.Dec. 98 (1st Dist. 1998).
B. [3.3] Form of Writing
To satisfy the Frauds Act, there must be a writing that is signed by the party to be bound by
the contract. Prodromos v. Howard Savings Bank, 295 Ill.App.3d 470, 692 N.E.2d 707, 229
Ill.Dec. 718 (1st Dist. 1998). No particular form of writing or memorandum is necessary to
satisfy the Act. Hartke v. Conn, 102 Ill.App.3d 96, 429 N.E.2d 885, 57 Ill.Dec. 768 (3d Dist.
1981). Any kind of writing is sufficient, including hasty notes, memoranda, etc. Id. The writing
may consist of several documents. Podromos, supra; Bower v. Jones, 978 F.2d 1004 (7th Cir.
1992). A writing may satisfy the Frauds Act even though it is not the contract itself. Yorkville
National Bank v. Schaefer, 71 Ill.App.3d 137, 388 N.E.2d 1312, 27 Ill.Dec. 263 (2d Dist. 1979).
Letters to a third party, stating and affirming a contract, may be used against the writer as a
memorandum of the contract. Trustmark Insurance Co. v. General & Cologne Life Re of
America, 424 F.3d 542 (7th Cir. 2005).
C. [3.4] Essential Terms of the Writing
A writing relied on to satisfy the requirements of the Frauds Act must itself show the
existence of a contract and its terms and conditions. Storm & Associates, Ltd. v. Cuculich, 298
Ill.App.3d 1040, 700 N.E.2d 202, 233 Ill.Dec. 101 (1st Dist. 1998). The writing must contain the
essential terms of the agreement sought to be enforced. Carl A. Haas Automobile Imports, Inc. v.
Lola Cars, Ltd., 933 F.Supp. 1381 (N.D.Ill. 1996). The writing must contain the names of the
parties and identify the subject matter, terms, and conditions of the contract. Hartke v. Conn, 102
Ill.App.3d 96, 429 N.E.2d 885, 57 Ill.Dec. 768 (3d Dist. 1981); American College of Surgeons v.
Lumbermens Mutual Casualty Co., 142 Ill.App.3d 680, 491 N.E.2d 1179, 96 Ill.Dec. 719 (1st
Dist. 1986). A writing may be made of several documents that may consist of various forms such
as notes, papers, letters, and telegrams as long as, taken together, they contain on their face or by
reference to other writings the sufficient elements. Hartke, supra; American College of Surgeons,
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supra; Yorkville National Bank v. Schaefer, 71 Ill.App.3d 137, 388 N.E.2d 1312, 27 Ill.Dec. 263
(2d Dist. 1979). When a contract consists of several documents, it is necessary that the signed
writing refer to the unsigned writing or that the several writings be so connected physically or
otherwise that it may be determined by internal evidence that the documents relate to the same
contract. Shugan v. Colonial View Manor, 107 Ill.App.3d 458, 437 N.E.2d 731, 63 Ill.Dec. 82
(1st Dist. 1982); Mariani v. School Directors of District 40, 154 Ill.App.3d 404, 506 N.E.2d 981,
107 Ill.Dec. 90 (3d Dist.), appeal denied, 116 Ill.2d 561 (1987); Trustmark Insurance Co. v.
General & Cologne Life Re of America, 424 F.3d 542 (7th Cir. 2005).
Contracts for the sale or lease of land, in addition to the requirements set forth above, must
contain a description of the property that is sufficiently certain so that it can be identified. Guel v.
Bullock, 127 Ill.App.3d 36, 468 N.E.2d 811, 82 Ill.Dec. 264 (1st Dist. 1984); Bartsch v. Gordon
N. Plumb, Inc., 138 Ill.App.3d 188, 485 N.E.2d 1105, 92 Ill.Dec. 862 (1st Dist. 1985). Land is
sufficiently described in a writing when the description will allow a surveyor to locate the
property with the aid of extrinsic evidence. Crawley v. Hathaway, 309 Ill.App.3d 486, 721
N.E.2d 1208, 242 Ill.Dec. 677 (4th Dist. 1999).
When notes, memoranda, and the like are used in an attempt to establish the existence of a
contract, the wording must refer to an existing contract, not a pending arrangement. Trustmark
Insurance, supra.
D. [3.5] Signature of the Party To Be Charged
The writing must be signed by the party to be bound by the contract. 740 ILCS 80/1, 80/2;
Peoria Harbor Marina v. McGlasson, 105 Ill.App.3d 723, 434 N.E.2d 786, 61 Ill.Dec. 431 (3d
Dist. 1982). When several documents are used they need not all be signed, as long as the signed
writing expressly refers to the unsigned writing or the documents are so connected, physically or
otherwise, as to show that they relate to the same contract. Dickens v. Quincy College Corp., 245
Ill.App.3d 1055, 615 N.E.2d 381, 185 Ill.Dec. 822 (4th Dist. 1993); Bower v. Jones, 978 F.2d
1004 (7th Cir. 1992). It is not a defense to a contract that it fails for lack of mutuality of
obligation if the party not to be bound does not sign the contract. Cottom v. Kennedy, 140
Ill.App.3d 290, 488 N.E.2d 682, 94 Ill.Dec. 683 (5th Dist. 1986).

III. SCOPE OF THE STATUTE
A. Interests in Land (Real Property)
1. [3.6] Sale of Land
Contracts for the sale of lands, tenements, or hereditaments or any interest in or concerning
them for a longer term than one year must be in writing to satisfy the Frauds Act. The contract
must be signed by the party obligated by it or by some other person whom that party has lawfully
authorized in writing. 740 ILCS 80/2; Vuagniaux v. Korte, 273 Ill.App.3d 305, 652 N.E.2d 840,
210 Ill.Dec. 38 (5th Dist. 1995). Further, the writing must contain a description of the property
and the terms of sale, including the price and manner of payment. GLS Development, Inc. v. WalMart Stores, Inc., 944 F.Supp. 1384, 1393 (N.D.Ill. 1996), citing Prodromos v. Poulos, 202
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Ill.App.3d 1024, 560 N.E.2d 942, 946, 148 Ill.Dec. 345 (1st Dist. 1990). The Frauds Act has also
been held to apply to the sale of a beneficial interest in an Illinois land trust. IMM Acceptance
Corp. v. First National Bank & Trust Company of Evanston, 148 Ill.App.3d 949, 499 N.E.2d
1012, 102 Ill.Dec. 232 (2d Dist. 1986).
2. [3.7] Real Estate Commissions
Although the Frauds Act requires that any contract for the sale of land be in writing, it
contains no such requirement with regard to real estate brokers’ contracts of employment or the
commissions derived from them. A brokerage contract may be oral, and the law applicable to
ordinary contracts governs. Real Estate Buyer’s Agents, Inc. v. Foster, 234 Ill.App.3d 257, 600
N.E.2d 83, 175 Ill.Dec. 460 (2d Dist. 1992).
3. [3.8] Leases
A lease for a term of more than one year must be in writing and, at a minimum, contain the
names of the parties, a description of the leased property, the amount of the rent, and the term of
the lease. Bartsch v. Gordon N. Plumb, Inc., 138 Ill.App.3d 188, 485 N.E.2d 1105, 92 Ill.Dec.
862 (1st Dist. 1985); Midwest Manufacturing Holding, L.L.C. v. Donnelly Corp., 975 F.Supp.
1061 (N.D.Ill. 1997). If an oral lease is unenforceable pursuant to the Frauds Act, the oral
agreement results in a month-to-month tenancy. Luster v. Estate of Cohon, 11 Ill.App.3d 608, 297
N.E.2d 335 (1st Dist. 1973).
B. Personalty
1. [3.9] Contracts for Performance Beyond One Year
Any agreement “that is not to be performed within the space of one year from the making
thereof” must comply with the Frauds Act. 740 ILCS 80/1. The test is whether the contract could
have been performed within a year’s time and not whether the contract actually was performed
within a year’s time. Silvestros v. Silvestros, 206 Ill.App.3d 84, 563 N.E.2d 1084, 150 Ill.Dec.
957 (1st Dist. 1990); Wyatt v. Dishong, 127 Ill.App.3d 716, 469 N.E.2d 608, 83 Ill.Dec. 1 (5th
Dist. 1984); Brudnicki v. General Electric Co., 535 F.Supp. 84 (N.D.Ill. 1982). The one-year
period begins on the date of the agreement and not on the date performance starts.
In Silvestros, supra, the court held that an oral agreement that provided for the payment of a
sum of money over a two-year period was barred by the Frauds Act even though there was an
acceleration clause that provided that in the event of a default the entire balance was due and
payable. Acceleration of the debt would have resulted in the termination, and not the
performance, of the payment plan.
An agreement that remains in effect for as long as one party serves the other party’s
customers has to be in writing to be enforceable. R.J.N. Corp. v. Connelly Food Products, Inc.,
175 Ill.App.3d 655, 529 N.E.2d 1184, 125 Ill.Dec. 108 (1st Dist. 1988).
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The possibility of death does not except the agreement from the bar of the Frauds Act. Koch
v. Illinois Power Co., 175 Ill.App.3d 248, 529 N.E.2d 281, 124 Ill.Dec. 461 (3d Dist. 1988).
However, a covenant not to compete for a period of longer than one year does not run afoul of the
Act because the covenant could be performed within one year of the execution of the agreement if
the party bound by it dies within the year. The same rule does not apply to a contract for
employment because that contract is simply terminated by death. Wyatt, supra; McInerney v.
Charter Golf, Inc., 176 Ill.2d 482, 680 N.E.2d 1347, 223 Ill.Dec. 911 (1997) (one-year provision
of Frauds Act applies to oral contracts for employment for life, despite fact that death of
employee within one year would technically constitute full performance). Whether the Frauds Act
is satisfied in employment contracts depends on the specific purpose for which the employee was
hired, the specific task he or she was called on to perform, and whether the contract was of
indefinite duration and terminable at will or for a specific term. If the contract is terminable at
will and of an indefinite duration, it may be outside the Act. Balstad v. Solem Machine Co., 26
Ill.App.2d 419, 168 N.E.2d 732 (2d Dist. 1960). If the contract specifically provides for a
termination on a contingency and the contingency can occur within one year, the contract does
not fall within the Act even though the contract may have a term longer than one year. George F.
Mueller & Sons, Inc. v. Northern Illinois Gas Co., 12 Ill.App.3d 362, 299 N.E.2d 601 (1st Dist.
1973).
See also Lamaster v. Chicago & Northeast Illinois District Council of Carpenters Apprentice
& Trainee Program, 766 F.Supp. 1497 (N.D.Ill. 1991), in which the court held that an oral
employment contract was outside the Frauds Act when the employee could be employed as long
as he chose to be employed. The Lamaster court distinguished between those contracts for a
specified period of time, such as employment until the age of 65, which would fall within the Act
and those contracts in which there is no specified period. In the latter contracts, performance
“extends to a point in time, be it death or some other circumstance, at which the full service
contemplated will have been rendered, and that point of time could occur within one year.” 766
F.Supp. at 1509, quoting Sinclair v. Sullivan Chevrolet Co., 45 Ill.App.2d 10, 195 N.E.2d 250,
252 (3d Dist. 1964).
See also Robinson v. BDO Seidman, LLP, 367 Ill.App.3d 366, 854 N.E.2d 767, 305 Ill.Dec.
175 (1st Dist. 2006), in which the court held that an alleged oral employment contract to remain
employed for as long as the plaintiff wished was essentially a permanent contract that must
comply with the Frauds Act.
2. [3.10] Promise To Pay the Debt of Another
A “special promise to answer for the debt, default or miscarriage of another person” must
comply with the statute of frauds. 740 ILCS 80/1. A promise to pay for the debt of another, which
is not both written and signed by the promisor, is unenforceable in law or in equity. Greenberger,
Krauss & Tenenbaum v. Catalfo, 293 Ill.App.3d 88, 687 N.E.2d 153, 227 Ill.Dec. 230 (1st Dist.
1997). The phrase “promise to pay the debt of another” has been defined as an “undertaking by a
person not before liable, for the purpose of securing or performing the same duty for which the
original debtor continues to be liable.” 687 N.E.2d at 158, quoting Hartbarger v. SCA Services,
Inc., 200 Ill.App.3d 1000, 558 N.E.2d 596, 605, 146 Ill.Dec. 633 (5th Dist. 1990). Such a promise
is within the statute of frauds unless it is part of an original and independent agreement and is
based on new consideration. Id. In the absence of such an agreement and consideration, the
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promise is collateral, and is void unless in writing. Id. The issue of whether a promise is collateral
or original involves the intent of the parties, which requires an analysis of the facts and
circumstances of each case. Id. If the promisor is a stranger to the transaction, without interest in
it, the obligations of the statute of frauds are to be strictly upheld. Ricci v. Reed, 169 Ill.App.3d
1062, 523 N.E.2d 1218, 1221, 120 Ill.Dec. 307 (1st Dist. 1998); Hodgman, Inc. v. Feld, 113
Ill.App.3d 423, 447 N.E.2d 450, 69 Ill.Dec. 233 (2d Dist. 1983).
In Greenberger, supra, the defendant’s son had retained a law firm to represent him in a
criminal action, but ultimately could not pay for the legal services. At that point, the defendant
met with the lawyers, paid a retainer, and agreed to be responsible for the legal fees. Because of
this conduct, the court held that the promise to pay for the legal fees was outside the scope of the
statute of frauds because it was an original (rather than a collateral) promise. The court stated the
following regarding the distinction between original and collateral promises:
The phrase “promise to pay the debt of another” has been defined as an
“undertaking by a person not before liable, for the purpose of securing or
performing the same duty for which the original debtor continues to be liable.”
Hartbarger, 200 Ill.App.3d at 1015. Such a promise is within the scope of the statute
of frauds unless it is part of an original and independent agreement and is based
upon new consideration. In the absence of such an agreement and consideration, the
promise is collateral, and is void unless in writing. Moshier v. Kitchell & Arnold, 87
Ill. 18, 20 (1877) (Moshier); Brown, 118 Ill.App.3d at 519. 687 N.E.2d at 158.
On the other hand, in Brown & Shinitzky Chartered v. Dentinger, 118 Ill.App.3d 517, 455
N.E.2d 128, 74 Ill.Dec. 98 (1st Dist. 1983), a similar oral agreement was held to violate the
statute of frauds. There, the plaintiff filed suit seeking to recover legal fees for services provided
to a limited partnership. The plaintiff filed suit against the general partner and limited partners,
claiming that each of them orally guaranteed payment of the legal fees at issue. The trial court
dismissed the action as barred by the statute of frauds. The appellate court affirmed the dismissal
of the action, stating:
A promise to pay the debt of another which is not written and duly signed
cannot be enforced either at law or in equity. (Reisch v. Bowie (1937), 367 Ill. 126, 10
N.E.2d 663.) In Evans v. Owens (1961), 30 Ill.App.2d 114, 173 N.E.2d 850 (abstract
of opinion), the court stated,
“A promise to pay the debt of another is within the Statute unless it is
founded on a new and independent consideration passing between the newly
contracting parties and independent of the original contract. In the absence of
such a consideration the promise is collateral. . . . A collateral promise whether
made before or after or contemporaneous with the promise of the primary or
original debtor is void unless in writing. Laughlin v. Dalton, 200 Ill.App. 342.”
455 N.E.2d at 129.
In Rosewood Care Center, Inc. v. Caterpillar Inc., 226 Ill.2d 559, 877 N.E.2d 1091, 315
Ill.Dec. 762 (2007), the Illinois Supreme Court held that there is no “preexisting debt” rule in
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Illinois (i.e., the Frauds Act applies regardless of the fact that a third party’s promise to pay for
the debt of another was made prior to the existence of the debt). The Supreme Court held that the
“main purpose” or “leading object” rule is the law in Illinois.
In October, 2001, while employed at Caterpillar, Betty Jo Cook suffered a work-related
injury that resulted in the need for hospitalization and nursing home care. She filed a claim for
workers’ compensation benefits against Caterpillar, who contacted Rosewood Care Center
seeking admission for Cook on a managed care (fixed rate) basis. Through its agent, HSM
Management Services, Rosewood refused to admit Cook on those terms. Later, Dr. Norma Just, a
physician in charge of the medical care related to Caterpillar employees’ workers’ compensation
claims, contacted HSM. Dr. Just told HSM that Cook had sustained a work-related injury and was
receiving medical care at Caterpillar’s expense under the workers’ compensation laws. Rosewood
claimed Dr. Just requested Rosewood admit Cook and that during negotiations, Dr. Just promised
that Caterpillar would pay the cost of Cook’s care in full. Dr. Just’s statements were not reduced
to writing.
On the same day as her call, HSM faxed a letter to Dr. Just confirming Dr. Just’s
authorization of Cook’s admission. The letter stated that Caterpillar agreed to four weeks of
treatment, and any future evaluation of Cook’s length of stay would be determined by her
Rosewood treating physician. Dr. Just signed the letter and returned it the following day.
Rosewood admitted Cook to its skilled nursing facility shortly thereafter, where she remained
for two weeks and incurred $181,857 in expenses. Rosewood demanded payment from
Caterpillar, and Caterpillar refused. Rosewood filed suit against Cook and Caterpillar, seeking
recovery from Caterpillar for breach of contract, promissory estoppel, and quantum meruit.
Caterpillar moved to dismiss, arguing, inter alia, that the Frauds Act barred Rosewood’s claims
because there was no writing. Both Rosewood and Caterpillar agreed that the letter signed by Dr.
Just was insufficient to support the promise Rosewood sought to enforce. The trial court
dismissed the claims against Caterpillar as barred by the Frauds Act.
Thereafter, based on Williams v. Corbet, 28 Ill. 262 (1862), and Hartley Bros. v. Varner, 88
Ill. 561 (1878), the Third District Appellate Court reversed, finding that it was bound by
established precedent to apply the “preexisting debt” rule as the law in Illinois. Accordingly, the
Third District held that the Frauds Act did not bar recovery by Rosewood because Caterpillar’s
promise was made prior to the debt’s existence. Rosewood Care Center, Inc. v. Cook, 366
Ill.App.3d 730, 852 N.E.2d 540, 304 Ill.Dec. 290 (3d Dist. 2006).
The Illinois Supreme Court reversed the Third District Appellate Court, holding that a careful
reading of Williams and Hartley Bros. reveals that the “preexisting debt” rule has never been the
law in Illinois. 877 N.E.2d at 1097 – 1099. Rather, the Supreme Court held that the “main
purpose” or “leading object” rule is firmly established as the law in Illinois. Under this rule, if the
promisor’s main purpose or leading object in making the promise to pay the debt of another is
actually to benefit the promisor, the Frauds Act does not bar the action. Because the question of
whether the main purpose or leading object of a promisor is to promote a pecuniary or business
advantage to it is generally a question of fact, dismissal of Rosewood’s complaint was improper.
As a result, the case was remanded for further proceedings under the “main purpose” or “leading
object” rule.
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3. [3.11] Marital Contracts (Agreements in Consideration of Marriage)
Agreements “made upon consideration of marriage” must be in writing and signed by the
party to be obligated. 740 ILCS 80/1; Lee v. Central National Bank & Trust Company of
Rockford, Illinois, 56 Ill.2d 394, 308 N.E.2d 605 (1974). This requirement includes antenuptial
agreements. In re Marriage of Jelinek, 244 Ill.App.3d. 496, 613 N.E.2d 1284, 184 Ill.Dec. 692
(1st Dist. 1993).
4. [3.12] Contracts for Personal Representative Liability (Executors/Administrators)
To satisfy the Frauds Act, a promise by an executor or an administrator to pay an estate’s
debts or damages out of his or her own estate must be in writing. 740 ILCS 80/1.
5. [3.13] Ratification by Minors After Coming of Age
A contract of a minor is voidable at the election of the minor upon attaining the age of
majority. After attaining majority, a person may either disaffirm or ratify a contract entered into
while he or she was still a minor. A contract with a minor is deemed ratified if the minor fails to
disaffirm it within a reasonable time after attaining majority. Also, a minor ratifies a contract if,
after becoming of age, he or she does any distinct and decisive act clearly showing an intent to
affirm the agreement. Fletcher v. Marshall, 260 Ill.App.3d 673, 632 N.E.2d 1105, 198 Ill.Dec.
494 (2d Dist. 1994). It is likely that the contract at issue would need to comply with the Frauds
Act when applicable.
6. [3.14] Assignment for Benefit of Creditors
An assignment for the benefit of creditors must be in writing. This writing requirement is
independent of the provisions of the Frauds Act pertaining either to a promise to answer for the
debt of another or to the creation of an express trust of realty. Black v. Palmer, 15 Ill.App.2d 207,
145 N.E.2d 797 (1st Dist. 1957); Illinois Bell Telephone Co. v. Wolf Furniture House, Inc., 157
Ill.App.3d 190, 509 N.E.2d 1289, 109 Ill.Dec. 277 (1st Dist. 1987).
7. [3.15] Promises by Financial Institutions
The Credit Agreements Act provides:
A debtor may not maintain an action on or in any way related to a credit
agreement unless the credit agreement is in writing, expresses an agreement or
commitment to lend money or extend credit or delay or forbear repayment of
money, sets forth the relevant terms and conditions, and is signed by the creditor
and the debtor. 815 ILCS 160/2.
The term “credit agreement” is defined as an “agreement or commitment by a creditor to lend
money or extend credit or delay or forbear repayment of money not primarily for personal, family
or household purposes, and not in connection with the issuance of credit cards.” 815 ILCS
160/1(1).
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There is no limitation as to the type of actions by a debtor that are barred by the Credit
Agreements Act, as long as the action is in any way related to a credit agreement. First National
Bank in Staunton v. McBride Chevrolet, Inc., 267 Ill.App.3d 367, 642 N.E.2d 138, 204 Ill.Dec.
676 (4th Dist. 1994). The traditional exceptions to the Frauds Act, such as fraud and equitable
estoppel, do not apply. Klem v. First National Bank of Chicago, 275 Ill.App.3d 64, 655 N.E.2d
1211, 211 Ill.Dec. 828 (2d Dist. 1995).
In R & B Kapital Development, LLC v. North Shore Community Bank & Trust Co., 358
Ill.App.3d 912, 832 N.E.2d 246, 295 Ill.Dec. 95 (1st Dist. 2005), the court held that an escrow
agreement between a borrower and lender that provided for the disbursement of funds to pay for
construction and related costs was a credit agreement within the meaning of the Credit
Agreements Act. Accordingly, the lender’s claims for negligent misrepresentation and breach of
fiduciary duty were barred, as they were based on alleged oral statements related to a credit
agreement.
C. UCC §2-201
1. [3.16] UCC §2-201(1) — General Rule
The statute of frauds provision of the Uniform Commercial Code states:
Except as otherwise provided in this Section a contract for the sale of goods for
the price of $500 or more is not enforceable by way of action or defense unless there
is some writing sufficient to indicate that a contract for sale has been made between
the parties and signed by the party against whom enforcement is sought or by his
authorized agent or broker. A writing is not insufficient because it omits or
incorrectly states a term agreed upon but the contract is not enforceable under this
paragraph beyond the quantity of goods shown in such writing. 810 ILCS 5/2-201(1).
The UCC does not require that the contract itself be in writing, but rather only that there be
adequate documentary evidence of its existence and essential terms. The purpose of this provision
is to prevent a contracting party from creating a triable issue concerning the terms of the contract,
or whether a contract even exists, on the basis of that party’s word alone. Cloud Corp. v. Hasbro,
Inc., 314 F.3d 289 (7th Cir. 2002).
When a contract is “mixed” (i.e., for a mixture of goods and services), §2-201(1) applies if
the “predominant purpose” of the contract is for the sale of goods. Zayre Corp. v. S.M. & R. Co.,
882 F.2d 1145 (7th Cir. 1989).
The sender’s name on an e-mail satisfies the signature requirement under §2-201(1). Cloud
Corp., supra.
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2. [3.17] UCC §2-201(2) — Exception for Sales Between Merchants
An exception to the general rule set forth in §2-201(1) of the Uniform Commercial Code
applies when the parties are merchants:
Between merchants if within a reasonable time a writing in confirmation of the
contract and sufficient against the sender is received and the party receiving it has
reason to know its contents, it satisfies the requirements of subsection (1) against
such party unless written notice of objection to its contents is given within 10 days
after it is received. 810 ILCS 5/2-201(2).
See 810 ILCS 5/2-104(1) (defining “merchant”). Section 2-201(2) is known as the
“merchant’s exception” to the UCC statute of frauds. Kaiser Agricultural Chemicals v. Rice, 138
Ill.App.3d 706, 486 N.E.2d 417, 93 Ill.Dec. 316 (4th Dist. 1985).
The Official Comments on the UCC clarify what is intended by the merchant’s exception:
Between merchants, failure to answer a written confirmation of a contract
within ten days of receipt is tantamount to a writing under subsection (2) and is
sufficient against both parties under subsection (1). The only effect, however, is to
take away from the party who fails to answer the defense of the Statute of Frauds;
the burden of persuading the trier of fact that a contract was in fact made orally
prior to the written confirmation is unaffected. Official Comment 3, 810 ILCS 5/2201.
The writing must follow the formation of an oral agreement and must indicate that the parties
have reached an agreement. Ray Dancer, Inc. v. DMC Corp., 175 Ill.App.3d 997, 530 N.E.2d
605, 125 Ill.Dec. 447 (2d Dist. 1988); Triangle Marketing, Inc. v. Action Industries, Inc., 630
F.Supp. 1578, 1580 (N.D.Ill. 1986). The writing cannot be a letter referring to an offering or an
offer. Alice v. Robett Manufacturing Co., 328 F.Supp. 1377 (N.D.Ga. 1970), aff’d, 445 F.2d 316
(5th Cir. 1971). Direct evidence of mailing is not necessary to create the presumption of receipt,
and nonreturn of the mail is proof of receipt of the writing. Kolias v. State Farm Mutual
Automobile Insurance Co., 148 Ill.App.3d 1086, 500 N.E.2d 502, 102 Ill.Dec. 609 (1st Dist.
1986).
3. [3.18] UCC §2-201(3)(a) — Exception for Specially Manufactured Goods
An exception to the Uniform Commercial Code’s statute of frauds is met if the following
conditions are satisfied:
a. The goods are to be specially manufactured for the buyer.
b. The goods are not suitable for sale to others in the ordinary course of the seller’s
business.
c. The seller made either a substantial beginning of their manufacture or commitments for
their procurement.
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d. The manufacture or commitments occurred under circumstances that reasonably indicate
the goods are for the buyer.
e. The manufacture or commitments occurred before the seller received a notice of
repudiation from the buyer. 810 ILCS 5/2-201(3)(a).
Thus, when goods are specially manufactured for a buyer, partial performance by the seller
takes the contract outside of the statute. Cloud Corp. v. Hasbro, Inc., 314 F.3d 289 (7th Cir.
2002).
The purpose of UCC §2-201(3)(a) is to promote fairness and equity between the buyer and
seller by preventing the buyer from successfully asserting the UCC statute of frauds when the
nature of the contract establishes sufficiently reliable evidence of a contractual relationship as to
dispense with the formal requirements of the statute. Distribu-Dor, Inc. v. Karadanis, 11
Cal.App.3d 463, 90 Cal.Rptr. 231 (1970); Annot., 45 A.L.R.4th 1126 (1986). Generally,
“specially manufactured” refers to the nature of the goods and not to whether the goods are made
in any special or unusual manner. Colorado Carpet Installation, Inc. v. Palermo, 668 P.2d 1384,
1390 (Colo. 1983). Non-marketable goods that can be rendered marketable by making slight
alterations are not “specially manufactured” within the meaning of §2-201(3)(a). If, however,
essential changes are necessary to render the goods marketable to others, §2-201(3)(a) is
applicable. Id.
4. [3.19] UCC §2-201(3)(b) — Exception for Admissions
There is an exception to the Uniform Commercial Code’s statute of frauds when the party to
be bound by the contract has admitted its existence. A contract that does not satisfy the
requirements of UCC §2-201(1) but is valid in other respects is enforceable “if the party against
whom enforcement is sought admits in his pleading, testimony or otherwise in court that a
contract for sale was made, but the contract is not enforceable under this provision beyond the
quantity of goods admitted.” 810 ILCS 5/2-201(3)(b).
If the party against whom enforcement is sought admits in its pleading, testimony, or
otherwise in court that a contract for sale was made, the statute of frauds has been satisfied.
However, under this provision, the statute is not enforceable beyond the quantity of goods
admitted. An admission made in a discovery deposition is an in-court admission within the
meaning of §2-201(3)(b). Ursa Farmers’ Cooperative Co. v. Trent, 58 Ill.App.3d 930, 374
N.E.2d 1123, 16 Ill.Dec. 348 (4th Dist. 1978). Testimony of the party against whom enforcement
of an oral contract for the sale of goods is sought, which, while denying the existence of the oral
contract admits facts that as a matter of law establish the existence of the contract, may constitute
an admission. Lewis v. Hughes, 276 Md. 247, 346 A.2d 231 (1975). Compelled or involuntary
admissions may be relied on for the purpose of satisfying the statute under §2-201(3)(b). Id.;
Bahnsen v. Rabe, 276 N.W.2d 413 (Iowa 1979). However, when a defendant has sworn in an
affidavit that no oral contract was made, §2-201(3)(b) will not allow a plaintiff to survive a
motion to dismiss in the hope that the plaintiff may obtain an admission from the defendant in a
discovery deposition. DF Activities Corp. v. Brown, 851 F.2d 920 (7th Cir. 1988). See also
Perminas v. Novartis Seeds, Inc., No. 00 C 4581, 2000 U.S.Dist. LEXIS 17743 (N.D.Ill. Dec. 1,
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2000); Ruca Hardware, Ltd. v. Chien, No. 94 C 3635, 1995 U.S.Dist. LEXIS 6678 (N.D.Ill. May
16, 1995); Triangle Marketing, Inc. v. Action Industries, Inc., 630 F.Supp. 1578 (N.D.Ill. 1986).
5. [3.20] UCC §2-201(3)(c) — Exception for Part Performance
There is an exception to the Uniform Commercial Code’s statute of frauds with respect to
goods for which payment has been made and accepted and with respect to goods that have been
received and accepted. A contract that does not satisfy the requirements of UCC §2-201(1) but is
valid in other respects is enforceable “with respect to goods for which payment has been made
and accepted or which have been received and accepted (Section 2-606).” 810 ILCS 5/2201(3)(c).
The delivery of a check by a buyer to a seller constitutes “payment” within the meaning of
§2-201(3)(c). Superior Partners v. Professional Education Network, Inc., 138 Ill.App.3d 226, 485
N.E.2d 1218, 93 Ill.Dec. 8 (1st Dist. 1985). However, payment must be accepted by a party to the
contract; payment to an escrowee is not sufficient. Brenner v. Glosser, 29 Ill.App.3d 395, 327
N.E.2d 87 (2d Dist. 1975) (abst.). The courts are split as to whether endorsement of a check is
necessary to constitute an acceptance of payment. Presti v. Wilson, 348 F.Supp. 543 (E.D.N.Y.
1972) (endorsement necessary); Kaufman v. Solomon, 524 F.2d 501 (3d Cir. 1975) (endorsement
unnecessary). However, the First and Fifth Districts in Illinois have held that payment is valid
even though the buyer stops payment on the check. Miller v. Wooters, 131 Ill.App.3d 682, 476
N.E.2d 11, 86 Ill.Dec. 835 (5th Dist. 1985); Andersen v. Koss, 173 Ill.App.3d 872, 527 N.E.2d
1098, 123 Ill.Dec. 460 (1st Dist. 1988).
The courts are in disagreement as to the extent that a contract can be enforced in cases
involving payment and acceptance of part of the contract price. The majority rule is that a
divisible oral contract for the sale of goods is enforceable only with regard to goods for which
payment has been made and accepted. In re Estate of Nelsen, 209 Neb. 730, 311 N.W.2d 508
(1981). Concerning non-divisible units, the majority rule is that partial payment permits the buyer
to prove and recover in full on the oral contract. Paloukos v. Intermountain Chevrolet Co., 99
Idaho 740, 588 P.2d 939 (1978).
A divisible oral contract for the sale of goods is enforceable only as to those goods that were
actually received and accepted. Lippold v. Beanblossom, 23 Ill.App.3d 595, 319 N.E.2d 548 (4th
Dist. 1974). The goods may be received by anyone authorized by the buyer to receive and accept
goods. Allied Wire Products, Inc. v. Marketing Techniques, Inc., 99 Ill.App.3d 29, 424 N.E.2d
1288, 54 Ill.Dec. 385 (1st Dist. 1981). Goods may be delivered to the buyer’s customer.
Hodgman, Inc. v. Feld, 113 Ill.App.3d 423, 447 N.E.2d 450, 69 Ill.Dec. 233 (2d Dist. 1983).
The courts are split on whether an oral contract for the sale of goods that has been partially
performed is enforceable at the insistence of either party to the contract. Some courts support this
view (Mann v. Commissioner, 483 F.2d 673 (8th Cir. 1973)), while other courts support the view
that it is enforceable only by the party who rendered the partial performance (In re Flying W
Airways, Inc., 341 F.Supp. 26 (E.D.Pa. 1972)). See Annot., 97 A.L.R.3d 908 (1980).
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D. [3.21] Subscription Agreements for Securities
Article 8 of the Uniform Commercial Code, which deals with investment securities, contains
the following provision:
A contract or modification of a contract for the sale or purchase of a security is
enforceable whether or not there is a writing signed or record authenticated by a
party against whom enforcement is sought, even if the contract or modification is
not capable of performance within one year of its making. 810 ILCS 5/8-113.
The Official Comments on the UCC states:
This section provides that the statute of frauds does not apply to contracts for
the sale of securities, reversing prior law which had a special statute of frauds in
Section 8-319 (1978). With the increasing use of electronic means of communication,
the statute of frauds is unsuited to the realities of the securities business. For
securities transactions, whatever benefits a statute of frauds may play in filtering
out fraudulent claims are outweighed by the obstacles it places in the development
of modern commercial practices in the securities business. Official Comment, 810
ILCS 5/8-113.
Although there is little authority interpreting §8-113, which was added to the UCC by P.A.
89-364 (eff. Jan. 1, 1996), one court has held that its broad language indicates the UCC statute of
frauds is inapplicable to any sale of securities, whether public or private. Ogdon v. Hoyt, 409
F.Supp.2d 982 (N.D.Ill. 2006).
E. [3.22] Agreements Pertaining to Legal Proceedings
An oral settlement agreement may survive a Frauds Act challenge. For example, in
Szymkowski v. Szymkowski, 104 Ill.App.3d 630, 432 N.E.2d 1209, 60 Ill.Dec. 310 (1st Dist.
1982), one family member brought an action for partition against four others who owned an
interest in the property. Immediately prior to trial, the parties allegedly reached a settlement
whereby the plaintiff would quitclaim her interest in the property in exchange for $10,000. The
court entered an order stating that the matter had been settled.
The plaintiff subsequently refused to comply with the settlement and invoked the Frauds Act.
The court held that the action came within the following exception, thereby removing it from the
requirements of the Frauds Act:
This section shall not apply to sales for the enforcement of a judgment for the
payment of money or sales by any officer or person pursuant to a judgment or order
of any court in this State. 740 ILCS 80/2.
In Kalman v. Bertacchi, 57 Ill.App.3d 542, 373 N.E.2d 550, 15 Ill.Dec. 204 (1st Dist. 1978),
the court held that a settlement agreement reached in open court, under the supervision of the
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judge and dictated to a court reporter, while not a signed writing, does not violate the Frauds Act.
In Rose v. Mavrakis, 343 Ill.App.3d 1086, 799 N.E.2d 469, 478, 278 Ill.Dec. 751 (1st Dist. 2003),
a settlement agreement was upheld despite the fact that its terms had been reached in the judge’s
chambers with no court reporter:
When parties reach a settlement agreement during a court-mandated settlement
conference conducted in the judge’s chambers and state the terms of that agreement
in the judge’s presence, there is no danger of enforcement of a contract which was,
in fact, never made. This is so even if no transcript or written order memorializing
the agreement is prepared on the date the agreement is reached. The possibility of
fraud is negated in that the trial judge can, as here, resolve any disputes as to
whether an agreement was in fact reached or the content of that agreement.
F. [3.23] Modifications to Contracts
Parties to a written contract may alter or modify its terms by a subsequent oral agreement,
even when the terms of the contract preclude oral modification. A.W. Wendell & Sons, Inc. v.
Qazi, 254 Ill.App.3d 97, 626 N.E.2d 280, 193 Ill.Dec. 247 (2d Dist. 1993). A modification of an
existing contract, like a newly formed contract, requires consideration to be valid and
enforceable. Doyle v. Holy Cross Hospital, 186 Ill.2d 104, 708 N.E.2d 1140, 237 Ill.Dec. 100
(1999).
However, a written contract within the Frauds Act may not be modified by an oral agreement.
Melrose Park National Bank v. Carr, 249 Ill.App.3d 9, 618 N.E.2d 839, 843, 188 Ill.Dec. 269
(1st Dist. 1993), citing Nelson v. Estes, 154 Ill.App.3d 937, 507 N.E.2d 530, 107 Ill.Dec. 617 (2d
Dist. 1987).
G. [3.24] Other Written Agreements Required by Illinois Law
There are other miscellaneous Illinois statutory provisions containing their own writing
requirements. This chapter is not intended to exhaust all other writing requirements beyond those
discussed in §§3.1 – 3.23 above.
Article 2A of the Uniform Commercial Code, which deals with leases, contains a statute of
frauds provision modeled after Article 2’s statute of frauds. 810 ILCS 5/2A-201. Note, however,
that Article 2A’s statute does not contain a merchant’s exception or an exception when payment
has been received and accepted by the buyer.
Similarly, Article 5 of the UCC requires any letter of credit, confirmation, transfer,
amendment, or cancellation to be in tangible or electronic form and authenticated by either a
signature or in accordance with the agreement of the parties or standard practice. 810 ILCS 5/5104.
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IV. ENFORCEMENT OF CONTRACTS BARRED BY THE STATUTE
A. [3.25] Procedure
The Frauds Act is an affirmative defense that must be pled or it is waived. Shugan v. Colonial
View Manor, 107 Ill.App.3d 458, 437 N.E.2d 731, 63 Ill.Dec. 82 (1st Dist. 1982); Spagat v.
Schak, 130 Ill.App.3d 130, 473 N.E.2d 988, 85 Ill.Dec. 389 (2d Dist. 1985); Pelz v. Streator
National Bank, 145 Ill.App.3d 946, 496 N.E.2d 315, 99 Ill.Dec. 740 (3d Dist. 1986). Failure to
initially plead the Frauds Act as an affirmative defense does not constitute waiver because the
trial court has discretion to permit a party to file an amended answer that raises the Frauds Act.
Uscian v. Blacconeri, 35 Ill.App.3d 80, 340 N.E.2d 618 (1st Dist. 1975). The trial court cannot
raise the Frauds Act on its own motion. Haas v. Cravatta, 71 Ill.App.3d 325, 389 N.E.2d 226, 27
Ill.Dec. 414 (2d Dist. 1979).
B. [3.26] Burden of Proof
It is the defendant’s burden to show that the Frauds Act bars the plaintiff’s claim for breach
of oral agreement. Noesges v. Servicemaster Co., 233 Ill.App.3d 158, 598 N.E.2d 437, 174
Ill.Dec. 240 (2d Dist. 1992). To meet its burden, the party seeking to enforce the contract need
only show that all writings the parties exchanged, taken together, show that a contract was made
and the terms of that contract. American College of Surgeons v. Lumbermens Mutual Casualty
Co., 142 Ill.App.3d 680, 491 N.E.2d 1179, 96 Ill.Dec. 719 (1st Dist. 1986).
With regard to the sale or leasing of land, the defendant not only must establish terms and
conditions of the agreement, but also must show that enforcement of the agreement is required to
prevent fraud or injustice. Conness v. Conness, 94 Ill.App.2d 281, 236 N.E.2d 753 (3d Dist.
1968). The party depending on a contract signed by an agent has the burden of showing that the
writing conferred the authority of the agent or that the principal ratified the agent’s act. Stapel v.
Kanwischer, 328 Ill.App. 130, 65 N.E.2d 242 (1st Dist. 1946) (abst.).
C. [3.27] Parol Evidence
Parol evidence is not admissible to show the intent of the parties to vary the terms of a written
contract unless the contract is shown to be ambiguous. Whether a contract is ambiguous is a
question of law to be determined by the court. An exception exists when one party alleges that the
parties reached an agreement, but due to a mistake, the written contract does not reflect the true
agreement. Goodwine State Bank v. Mullins, 253 Ill.App.3d 980, 625 N.E.2d 1056, 192 Ill.Dec.
901 (4th Dist. 1993).
D. [3.28] Full or Part Performance
As a general rule, complete performance on the part of one of the parties to the oral
agreement bars application of the Frauds Act. Noesges v. Servicemaster Co., 233 Ill.App.3d 158,
598 N.E.2d 437, 174 Ill.Dec. 240 (2d Dist. 1992). “The rationale of the full performance doctrine
is that when one party, in reasonable reliance on the contract, performs all of its obligations, it
would be unfair to allow the other party to accept the benefits under the contact but to avoid its
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reciprocal obligations by asserting the Statute of Frauds.” 598 N.E.2d at 441, quoting American
College of Surgeons v. Lumbermens Mutual Casualty Co., 142 Ill.App.3d 680, 491 N.E.2d 1179,
1193, 96 Ill.Dec. 719 (1st Dist. 1986). Illinois courts have uniformly followed the rule “that when
one party to a contract completes his performance, the one-year provision of the statute does not
prevent enforcement of the promises of the other party.” 598 N.E.2d at 441, quoting American
College of Surgeons, supra, 491 N.E.2d at 1193.
There is an exception to the full performance doctrine for surety contracts. The court in
Brown & Shinitzky Chartered v. Dentinger, 118 Ill.App.3d 517, 455 N.E.2d 128, 130, 74 Ill.Dec.
98 (1st Dist. 1983), held that it would be improper to apply the full performance doctrine to
surety contracts:
An application of an executed contract exception to the surety provisions of the
Statute of Frauds would render these provisions totally meaningless. A performing
party in normal circumstances does not attempt to enforce a surety contract until
after performance under the contract is complete and the primary debtor has failed
to satisfy his obligation. We will not apply an exception to the Statute of Frauds
provision requiring that a promise to answer for the debt of another be written
which would destroy the effect of that provision.
The partial performance doctrine is entirely separate from the full performance doctrine.
American College of Surgeons, supra, 491 N.E.2d at 1193. A party’s partial performance
generally does not bar application of the Frauds Act, unless it would otherwise be “impossible or
impractical to place the parties in status quo or restore or compensate” the performing party for
the value of his or her performance. Mapes v. Kalva Corp., 68 Ill.App.3d 362, 386 N.E.2d 148,
152, 24 Ill.Dec. 944 (2d Dist. 1979). See also Payne v. Mill Race Inn, 152 Ill.App.3d 269, 504
N.E.2d 193, 105 Ill.Dec. 324 (2d Dist. 1987). This so-called exception resembles the doctrines of
restitution, estoppel, and fraud and exists to avoid a “virtual fraud” from being perpetrated on the
performing party. McInerney v. Charter Golf, Inc., 176 Ill.2d 482, 680 N.E.2d 1347, 223 Ill.Dec.
911 (1997). Partial performance is an equitable doctrine that avoids application of the Frauds Act
only when a party is seeking specific performance of the contract rather than damages in an
action at law. Doherty v. Kahn, 289 Ill.App.3d 544, 682 N.E.2d 163, 224 Ill.Dec. 602 (1st Dist.
1997); Trustmark Insurance Co. v. General & Cologne Life Re of America, 424 F.3d 542 (7th
Cir. 2005) (to be entitled to equitable relief, party must show, inter alia, it has no adequate
remedy at law). A party’s partial performance of a contract does not remove it from the Frauds
Act in an action at law for money damages. Cain v. Cross, 293 Ill.App.3d 255, 687 N.E.2d 1141,
227 Ill.Dec. 659 (5th Dist. 1997).
Although an oral contract to transfer real estate is generally unenforceable under the Frauds
Act, partial performance is an equitable doctrine that can remove the oral contract to convey land
from the operation of the Frauds Act. Leekha v. Wentcher, 224 Ill.App.3d 342, 586 N.E.2d 557,
561, 166 Ill.Dec. 599 (1st Dist. 1991); John O. Schofield, Inc. v. Nikkel, 314 Ill.App.3d 771, 731
N.E.2d 915, 247 Ill.Dec. 142 (5th Dist. 2000). The court must find that the terms of the contract
are clear, definite, and unequivocal, that the contract has been at least partially performed by the
party seeking the remedy, and that the acts allegedly done in performance are positively
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attributable exclusively to the contract. Leekha, supra; John O. Schofield, supra. A party seeking
the application of equitable principles to defeat the Frauds Act must additionally establish that the
promisee cannot be made whole by damages or by another adequate remedy at law. John O.
Schofield, supra.
For real estate, the payment of purchase money alone, without either possession or
improvements, is not such partial performance as to take the case out of the Frauds Act. Cain,
supra.
See also Robinson v. BDO Seidman, LLP, 367 Ill.App.3d 366, 854 N.E.2d 767, 305 Ill.Dec.
175 (1st Dist. 2006), in which the plaintiff was terminated shortly after beginning an alleged oral
employment contract that the plaintiff claimed was to continue as long as the plaintiff wished.
Because the plaintiff had been fully compensated for the brief period in which he was employed,
it would not be “impossible or impractical to place the parties in status quo or restore or
compensate the performing party for the value of his performance.” 854 N.E.2d at 773, quoting
McInerney, supra, 680 N.E.2d at 1352. Thus, the plaintiff’s partial performance did not bar
application of the Frauds Act.
E. [3.29] Fraud or Deceit
The purpose of the Frauds Act is to prevent fraud, and if the facts are such that application of
the statute would further a fraud, a court will not apply it. Grundy County National Bank v.
Westfall, 13 Ill.App.3d 839, 301 N.E.2d 28 (3d Dist. 1973); Thermal-Tite Insulation Co. v.
American Insulation Corp., 326 Ill.App. 252, 61 N.E.2d 304 (1st Dist. 1945) (abst.); Fleming v.
Dillon, 370 Ill. 325, 18 N.E.2d 910 (1939).
F. [3.30] Equitable and Promissory Estoppel
Equitable estoppel is an exception to the Frauds Act and is available if one party has relied on
another party’s misrepresentation or concealment of a material fact. McInerney v. Charter Golf,
Inc., 176 Ill.2d 482, 680 N.E.2d 1347, 223 Ill.Dec. 911 (1997). Promissory estoppel is not an
exception to the Frauds Act. Dickens v. Quincy College Corp., 245 Ill.App.3d 1055, 615 N.E.2d
381, 185 Ill.Dec. 822 (4th Dist. 1993).
There is a distinction between equitable estoppel, which is an exception to the Frauds Act,
and promissory estoppel, which is not. Promissory estoppel is used to imply a contract when none
exists. The facts that give rise to promissory estoppel are (1) a promise, (2) reasonable and
justifiable reliance on the promise by the promisee, (3) the promise being such that the promisor
should have reasonably expected and foreseen it would induce action or forbearance of a definite
and substantial character on the part of the promisee, and (4) the promisee’s reliance on the
promise being to his or her detriment or injury. Quake Construction, Inc. v. American Airlines,
Inc., 141 Ill.2d 281, 565 N.E.2d 990, 152 Ill.Dec. 308 (1990). If promissory estoppel were an
exception to the Frauds Act, contracts could be implied and the Act easily avoided. Dickens,
supra. To defeat the Frauds Act, the party claiming estoppel must invoke the doctrine of equitable
estoppel, which differs from promissory estoppel in that the party asserting it must additionally
allege words or conduct amounting to misrepresentation or concealment of material facts. Cohn v.
Checker Motors Corp., 233 Ill.App.3d 839, 599 N.E.2d 1112, 175 Ill.Dec. 98 (1st Dist. 1992).
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See also Robinson v. BDO Seidman, LLP, 367 Ill.App.3d 366, 854 N.E.2d 767, 305 Ill.Dec.
175 (1st Dist. 2006), and Trustmark Insurance Co. v. General & Cologne Life Re of America, 424
F.3d 542 (7th Cir. 2005), in which the courts reiterate the principle that promissory estoppel does
not bar application of the Frauds Act.
G. [3.31] Admissions
If there is an admission of the existence of a contract, the requirements of the Frauds Act may
be relaxed. Trustmark Insurance Co. v. General & Cologne Life Re of America, 424 F.3d 542,
551 (7th Cir. 2005), citing Consolidation Services, Inc. v. KeyBank National Ass’n, 185 F.3d 817,
821 (7th Cir. 1999). However, the admission must be “unequivocal” in order for the Frauds Act
to be waived. Trustmark, supra, 424 F.3d at 551, citing Derby Meadows Utility Co. v. InterContinental Real Estate, 202 Ill.App.3d 345, 559 N.E.2d 986, 989, 147 Ill.Dec. 646 (1st Dist.
1990).
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