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I. [2.1] INTRODUCTION 
 
 No publication on appellate practice is complete without a discussion of ways to preserve 
error for appeal. Efforts to prepare a strong record for an appeal must begin long before the actual 
appeal is filed. Indeed, meticulous work must commence as soon as the case is filed to preserve 
all issues that counsel might wish to pursue on appeal. In some sense, it can be said that one 
should prepare a case as if it will be lost and an appeal will be necessary, as such an approach 
often makes an attorney try the case better in the first instance.  
 
 An appeal is often only as good as the record from which it arises. Strong legal and factual 
issues may be lost if counsel is not careful to develop a complete record that includes all matters 
necessary to support contentions of error and to allow for the appellate court to fully consider the 
issues presented. In general, an appellate court will only consider those issues that were raised 
and preserved for review before the circuit court. Dopp v. Village of Northbrook, 257 Ill.App.3d 
820, 630 N.E.2d 84, 86 – 87, 196 Ill.Dec. 387 (1st Dist. 1993). Issues not fully preserved are 
considered waived and may only be addressed if the appellate court, in its discretion, determines 
that it will nevertheless review the issue. Counsel should never rely on that. 
 
 This chapter discusses some of the common areas in which error is often not preserved. These 
areas include the admission and exclusion of evidence, handling of exhibits, and jury instructions. 
Many of the appeal methods and rules addressed in the various chapters of this handbook are 
conditioned on the proper presentation of error for review. Familiarity with the concepts in this 
chapter will not only assist counsel in conducting a cleaner trial in which all objections and issues 
are preserved, but will benefit counsel in preparing and organizing posttrial motions in which a 
previously preserved issue can be waived if not included. The comments here are not meant to be 
wholly inclusive of all issues during the pretrial and trial of a case. Rather, the authors have 
concentrated on the common trouble areas where many appeals tend to go astray. 
 
 Moreover, the concepts below, while having application to trials in the federal district court, 
are largely geared towards trials in Illinois state courts. Counsel interested in handling similar 
issues in the federal district court should reflect on the following texts for assistance: 
 
 Charles M. Grant and Kim Zeldin, FEDERAL TRIAL EVIDENCE (2d ed. 2009). 
 
 David F. Levi and Peter Nowinski, FEDERAL TRIAL OBJECTIONS: CIVIL AND 

CRIMINAL (2009). 
 
 Robert S. Hunter and Stephen E. Arthur, FEDERAL TRIAL HANDBOOK: CIVIL (4th ed. 

2014). 
 
A. [2.2] What Is a Record on Appeal? 
 
 A record on appeal properly consists of (1) the common-law record, which comprises all 
pleadings, exhibits, and orders, and (2) the report of proceedings, which includes all hearings and 
that testimony transcribed. Hall v. Turney, 56 Ill.App.3d 644, 371 N.E.2d 1177, 1179 – 1180, 14 
Ill.Dec. 124 (1st Dist. 1977). These documents are read together as a whole and reflect what has 
proceeded in the case below.  
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 In its simplest sense, the record on appeal can best be viewed as a “box” containing 
everything the appellate court can consider in evaluating an appeal. Anything not in the “box,” no 
matter how enticing, cannot be considered on review. See, e.g., City of Chicago v. Hutter, 58 
Ill.App.3d 468, 374 N.E.2d 802, 803, 16 Ill.Dec. 27 (1st Dist. 1978) (“The record on appeal binds 
the parties and also controls the reviewing court in its consideration of the appeal.”) Anytime a 
case goes on appeal, counsel should immediately determine the status of the record on appeal and 
ensure that all hearing and trial transcripts, exhibits, pleadings, and orders are included in the 
record and, if not, that a hearing is scheduled to account for any missing documents entered into 
evidence but not included in the court file. 
 
 

PRACTICE POINTER 
 

 By keeping a file-stamped copy of all documents filed (by all parties) and court orders, 
counsel has a ready reference source to check against a court-prepared record on appeal 
or to use for supplementation, if any documents, etc., prove to be missing. If it is 
determined that a document should be in the record, but it is missing, a motion should be 
immediately filed to supplement the record. 

 
 
B. [2.3] Waiver 
 
 Waiver of an issue, whether dealing with the failure to object at trial or with arguments in a 
brief, is considered a limitation on the parties and not the court. Halpin v. Schultz, 234 Ill.2d 381, 
917 N.E.2d 436, 441 – 442, 334 Ill.Dec. 610 (2009). Reviewing courts may look beyond 
considerations of waiver in order to maintain a sound and uniform body of precedent or when the 
interests of justice so require. In re Estate of Funk, 221 Ill.2d 30, 849 N.E.2d 366, 403, 302 
Ill.Dec. 574 (2006). In practice, counsel should always confirm that issues are properly preserved 
and look for opportunities to raise waiver against an opponent.  
 
 When concerns of waiver exist, best practice dictates that the issue be raised and that the 
appellate court be the ultimate determiner of whether the issue will be considered. See Severino v. 
Freedom Woods, Inc., 407 Ill.App.3d 238, 941 N.E.2d 180, 190, 346 Ill.Dec. 622 (1st Dist. 2010) 
(“Therefore, in order to maintain a sound and uniform body of precedent, we decline to apply the 
waiver doctrine to the question of whether the trial court expressly reserved plaintiff's right to file 
the second action here.”). 
 
 One area of confusion concerns exactly what constitutes true waiver versus forfeiture. Many 
of the decisions use the terms interchangeably, but the terms have distinct meanings. In People v. 
Blair, 215 Ill.2d 427, 831 N.E.2d 604, 294 Ill.Dec. 654 (2005), the Illinois Supreme Court 
provided some guidance. As noted by Justice Freeman in his dissenting opinion, the voluntary 
relinquishment of a known right is called “waiver.” 831 N.E.2d at 623. In the majority opinion, 
Justice Fitzgerald explained “forfeited” means “issues that could have been raised, but were not, 
and are therefore barred.” 831 N.E.2d at 615. Further explained, “forfeiture” is defined as “the 
loss of a right, privilege, or property because of a crime, breach of obligation, or neglect of duty.” 
Id., citing BLACK’S LAW DICTIONARY 677 (8th ed. 2004). With this distinction in mind, the 
authors use the term waiver as used by the court in each of the decisions discussed.  
 




