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1S — Preliminary Comments 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
III. [1S.3] THE EXAMINATION AND OPINION GENERALLY (§2) 
 
Add at the end of the first paragraph: 
 
The opinion is discussed in detail in §§10.25 – 10.30 of this handbook. 
 
 

3S — Descriptions and Boundaries 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
XI. [3S.11] WATER BOUNDARIES (§19) 
 
Add before the last sentence in the third paragraph, which begins, “The rights of a 
predecessor . . .”: 
 
See also Beacham v. Lake Zurich Property Owners Ass’n, 123 Ill.2d 227, 526 N.E.2d 154, 122 
Ill.Dec. 14 (1988). 
 
The fourth paragraph is revised: 
 
 Riparian rights (which by usage now includes “littoral” rights) may or may not extend to a 
man-made body of water depending on the facts and circumstances of each case. Alderson v. 
Fatlan, No. 104772, 2008 Ill. LEXIS 888 (Sept. 18, 2008). Therefore, depending on the 
circumstances, water in a man-made quarry may be considered to be a lake, but in Alderson, 
because of lack of use by the previous riparian owner and the short-term use by the Aldersons, the 
Aldersons were held not to have water rights in the lake bed or surface water. The effect of 
Alderson is to modify Nottolini v. LaSalle National Bank, 335 Ill.App.3d 1015, 782 N.E.2d 980, 
270 Ill.Dec. 421 (2d Dist. 2003). However, access to a man-made lake was held to be an 
easement appurtenant to a tract, a portion of the boundary of which was described as the “shore 
line.” The tracts were originally sold with the intent that the grantees would have access to the 
lake for recreational purposes. Roketa v. Hoyer, 327 Ill.App.3d 374, 763 N.E.2d 417, 261 Ill.Dec. 
447 (5th Dist. 2002). 
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XIII. [3S.13] STREETS AND HIGHWAYS AS BOUNDARIES — ACCESS 
(§21) 

 
Add before the last paragraph. 
 
 In Midland Properties Co. v. Acme Refining Co., 361 Ill.App.3d 180, 836 N.E.2d 95, 296 
Ill.Dec. 680 (1st Dist. 2005), a court upheld the taking of a street by eminent domain by the City 
of Chicago pursuant to 1863 Ill. Private Laws §1, at 40, et seq., together with evidence of an 1865 
ordinance, an 1865 assessment, and related documents that showed compliance with the law as it 
existed at that time. 
 
 

4S — Conveyances 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
XXXV. JOINT TENANCY (§61) 
 
B. [4S.48] Severance (§61.2) 
 
Add after the first full paragraph on p. 4-78: 
 
 A fraudulent conveyance by a joint tenant to his or her spouse does not sever the joint 
tenancy. The court is required to complete the conveyance as if it had not been made. Therefore, 
upon the death of the grantor, the property passed to the spouse as a joint tenant through rights of 
survivorship. The judgment creditor of the husband had no rights to the property through a 
memorandum of judgment filed after the death of the deceased spouse. In Gayton v. Kovanda, 
368 Ill.App.3d 363, 857 N.E.2d 929, 306 Ill.Dec. 530 (1st Dist. 2006), a conveyance by two of 
three joint tenants to themselves in joint tenancy severed the joint tenancy with the third joint 
tenant, who then owned one third as a tenant in common with the other two. The “conveying” 
parties held a two-thirds interest in the property in joint tenancy. Sathoff v. Sutterer, 373 
Ill.App.3d 795, 869 N.E.2d 354, 311 Ill.Dec. 680 (5th Dist. 2007). 
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5S — Probate Proceedings 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
II. TITLE BY DESCENT (§66) 
 
D. [5S.7] Claims Against the Estate (§66.4) 
 
Add after the fourth paragraph: 
 
 Public aid claims based on payments to a decedent alleged to apply to the interest of a 
surviving joint tenant in joint tenancy property were held not to be allowable against the property 
held by the estate (upon her death) of the surviving joint tenant. Hines v. Department of Public 
Aid, 221 Ill.2d 222, 850 N.E.2d 148, 302 Ill.Dec. 711 (2006). 
 
 
III. TITLE BY DEVISE (§67) 
 
C. [5S.15] Time of Filing Claims (§67.3) 
 
Add at the end of the section: 
 
 Public aid claims based on payments to a decedent alleged to apply to the interest of a 
surviving joint tenant in joint tenancy property were held not to be allowable against the property 
held by the estate (upon her death) of the surviving joint tenant. Hines v. Department of Public 
Aid, 221 Ill.2d 222, 850 N.E.2d 148, 302 Ill.Dec. 711 (2006). 
 
 

8S — Miscellaneous Matters Affecting 
Titles 

 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
X. [8S.10] EASEMENTS AND CHARGES (§99) 
 
Add after the third paragraph on p. 8-12:  
 
 As to implied easements, the court in Granite Properties Limited Partnership v. Manns, 117 
Ill.2d 425, 512 N.E.2d 1230, 1236, 111 Ill.Dec. 593 (1987), stated: 
 

 There are two types of implied easements — the easement by necessity and the 
easement implied from a preexisting use. The easement by necessity usually arises 
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when an owner of land conveys to another an inner portion thereof, which is 
entirely surrounded by lands owned either by the grantor or the grantor plus 
strangers. Unless a contrary intent is manifested, the grantee is found to have a 
right-of-way across the retained land of the grantor for ingress to, and egress from, 
the landlocked parcel. Similarly, an easement is implied by way of necessity in the 
deed when the owner of lands retains the inner portion, conveying to another the 
balance. 

 
 
XVII. [8S.17] PRIORITY IN RECORDING (§106) 
 
Add at the end of the section: 
 
 Covenants benefiting a homeowners’ association are covenants running with the land and 
bind a tax deed grantee. In re Application of County Treasurer & ex Officio County Collector, 
373 Ill.App.3d 679, 869 N.E.2d 1065, 312 Ill.Dec. 74 (2d Dist. 2007) (tax grantee pursuant to tax 
deed was required to pay assessments as provided in said covenants). 
 
 
XIX. [8S.19] PUBLIC AID LIEN (§108) 
 
The last sentence and its accompanying citation are replaced: 
 
305 ILCS 5/5-13 provides that the lien also may be applied against the estate of the spouse who 
survives the public aid recipient or other transferee regardless of the method of transfer (this was 
intended to include transfer by joint tenancy) but is not to be effective until the filing of a notice 
of lien as described above. However, this provision was held to be invalid against the estate of the 
surviving joint tenant except with respect to medical assistant recipients who have long-term care 
insurance. Hines v. Department of Public Aid, 221 Ill.2d 222, 850 N.E.2d 148, 302 Ill.Dec. 711 
(2006). 
 
 

9S — Taxes 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
II. FEDERAL ESTATE TAXES (§111) 
 
F. [9S.7] When Release of Lien Is Not Necessary (§111.6) 
 
The first paragraph is replaced: 
 
 Before November 2, 1966, property sold by a transferee or trust to a purchaser for an 
adequate and full consideration in money or money’s worth was not divested of the lien. Detroit 
Bank v. United States, 317 U.S. 329, 87 L.Ed. 304, 63 S.Ct. 297 (1943). However, since 
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November 2, 1966, property transferred to a qualifying purchaser or holder of a security interest 
is divested of the lien under Code §6324 (but not under §6324A or §6324B if notice of lien has 
been filed). Code §§6324A(d)(1), 6324(a)(2).  
 
 A surviving joint tenant may transfer the real estate free of the federal estate tax lien to a 
“purchaser or holder of a security interest” even if the transferee has knowledge of the lien if the 
transfer is made in a bona fide arm’s-length transaction for full and adequate consideration. Code 
§§6324(a)(2), 6323(h)(1), 6323(h)(6). Note that the IRS defines a “purchaser” as a person who, 
for “adequate and full consideration in money or money’s worth, acquires an interest (other than a 
lien or security interest) in property which is valid under local law against subsequent purchasers 
without actual notice.” Code §6323(h)(6). There is no apparent requirement that the person be a 
“bona fide purchaser for value without notice” in the common law sense.  
 
The citation to 26 C.F.R. §301.6324-1(a)(2)(ii) in the second full paragraph on p. 9-6 is deleted. 
 
The third full paragraph on p. 9-6 is deleted. 
 
The first sentence in the fourth full paragraph on p. 9-6 is revised: 
 
 Consider the situation in which A and B (B not being A’s spouse) own Blackacre as joint 
tenants and A provided all the consideration for the original purchase.  
 
The last sentence in the fourth full paragraph on p. 9-6 is revised: 
 
The Code answers in the negative. 
 
 
III. [9S.9] IRS FORM 4422: APPLICATION FOR CERTIFICATE 

DISCHARGING PROPERTY SUBJECT TO ESTATE  
   TAX LIEN (§112) 
 
The section is revised: 
 
 For the most recent version of IRS Form 4422, visit www.irs.gov. 
 
 
IV. FEDERAL GIFT TAXES (§113) 
 
C. [9S.12] Release of Gift Tax Lien (§113.3) 
 
The last sentence in the second paragraph is revised: 
 
The annual exclusion was increased in 2002 to $11,000 and in 2006 to $12,000.  
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10S — Meeting Objections to Title 
 
©COPYRIGHT 2009 BY PHILIP H. WARD, JR. 
 
 
II. IN GENERAL (§126) 
 
B. [10S.4] Advantages of Having a Title Insurance Policy (§126.2) 
 
Add at the end of the section: 
 
 The Illinois Supreme Court in First Midwest Bank v. Stewart Title Guaranty Co., 218 Ill.2d 
326, 843 N.E.2d 327, 300 Ill.Dec. 69 (2006), has confirmed the above analysis. It held that a title 
insurer was not in the business of supplying information when it issued a title commitment to a 
mortgagee such that the mortgagee could maintain a cause of action for negligent 
misrepresentation. The scope of a title insurer’s liability is properly defined by the contract. It is 
“insurance.” The title insurance company was held to not be in the business of supplying 
information for the guidance of others. Therefore, its failure to list restrictive covenants on the 
commitment was not actionable. The loan by the mortgagee insured by the defendant title 
insurance company had been paid in full, so there was no contractual relationship between the 
plaintiff and defendant. 
 
V. ADVERSE POSSESSION (§129) 
 
C. [10S.19] Real Estate Held for Public Use or Trust (§129.3) 
 
Add at the end of the first paragraph: 
 
Property held by a water reclamation district was public property for the use and benefit of the 
state; thus, the property was not subject to adverse possession even though the property was 
currently subleased to an association that used the property as a golf course. Such use did not 
result in the property losing its public character. Miller v. Metropolitan Water Reclamation 
District of Greater Chicago, 374 Ill.App.3d 188, 870 N.E.2d 1040, 312 Ill.Dec. 596 (1st Dist. 
2007). 
 
 

11S — The Basics of Title Searching 
 
©COPYRIGHT 2009 BY IICLE. 
 
 
II. [11S.2] THE RECORDING SYSTEM (§135) 
 
Add at the end of the next-to-last paragraph on p. 11-4: 
 
See the Torrens Repeal Law, 765 ILCS 40/1, et seq. 
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C. [11S.5] Race-Notice Versus Notice (§135.3) 
 
In the chart at the top of p. 11-7, the entry for Illinois is moved from the “Notice” column to the 
“Race-Notice” column. 
 
The fourth and fifth sentences in the last paragraph are replaced: 
 
Because the language of the statute does not provide a clear duty on the subsequent purchaser to 
record first in order to have priority (since the 1827 statute), it is the authors’ opinion that Illinois 
is a race-notice state by judicial interpretation. JP Morgan Chase Bank v. Jaworski, No. 03 CH 
20746, 2005 WL 6208928 (Cook Cty.Cir. Apr. 15, 2005); Financial Federal Credit, Inc. v. 
LaSalle Bank National Ass’n, No. 05 CH 3936 (Cook Cty.Cir. Apr. 29, 2008); 4 Ill. Real Prop. 
§§23:5, 25:67 (2008). Illinois case law is now clear. 
 
 


